This legal study, using a social-functional approach, underscores the importance of developing a viable social consumer protection system. Through it the government should promote a more effective consumer protection system in which any obstacle hampering consumer's ability to obtain information necessary to make rational choices can be prevented. In short, a system protecting consumer's right to obtain information. In this context, business enterprises are still expected to participate and support consumer protection movements at the national as well as regional level in which the end goal is to develop a fair business competition climate.
INTRODUCTION TO A SOCIAL-FUNCTIONAL APPROACH IN THE INDONESIAN CONSUMER PROTECTION LAW Introduction
The Consumer Protection Act in Indonesia has been in effect for 18 years, but not much progress has been experienced by consumers, as evidenced by the still many violations of consumer rights, including the most basic rights, especially the right to obtain adequate and correct information. As a result of this violation, consumers cannot make the right decision when they want to consume a certain product.
This stagnant condition can first be seen from the inaccuracies in the establishment and enforcement of the legal framework. Institutions created to support the protection of consumer rights are designed half-heartedly, with very limited authority. This situation will certainly be more profitable for business actors, so that the minimum consumer protection directly impacts on the unfair business competition climate in Indonesia. This is because conceptually, two areas of law, namely the law of consumer protection and competition law are positioned as two separate legal regimes. In fact, these two areas are inextricably linked with each other. The link between the dualism of regulation and policies to strengthen consumer rights in obtaining information is at the centre of attention in this paper.
In this case, the authors introduce an approach called the social-functional consumer protection, which is assumed to be not yet well known in Indonesia. The question to be answered is what is the social-functional consumer protection approach? What is the theoretical basis for justifying this approach as applicable to consumer protection law in Indonesia?
To explain what the social-functional consumer protection approach is, the authors will begin the analysis of this paper with an explanation of the legal framework of consumer protection law and business competition law in Indonesia.
After that, there is a discussion about the necessity of providing reasonable knowledge to consumers in general so that they are prevented from experiencing losses when transacting with business actors. The analysis will then arrive at a discourse about the social-functional consumer protection approach in an effort to unite the two legal regimes between the laws of consumer protection and business competition. The analysis used is entirely conceptual, with the aim of introducing a theoretical basis from the social-functional consumer protection approach. It should be pointed out that such an approach is not original from the authors since some aspects of the concept have been implemented in consumer protection law in Europe. Therefore, a referential study of the application of this approach in the European market is also part of the analysis of this paper. At the end of this paper, conclusions and recommendations will be presented related to the importance of the Indonesian government to begin to establish a social consumer protection concept to develop a more effective consumer protection system in the country and other countries in the Southeast Asian region.
Result and Discussion

Legal Framework
In many countries the law on consumer protection is one of the most recently formulated regulations. In the United States, attention to consumer protection emerged in the 1960s, even though six decades earlier there were already several laws enacted to protect consumers. For example, in 1906, there were the Pure Food and Drug Act as well as the Meat Inspection Act, adopted after Upton Sinclair published his phenomenal book 'The Jungle '. 1 In Indonesia, the development of consumer protection is even more lagging Protection Act, which had been put in place since the 1970s and had never been 1 Upton Sinclair wrote The Jungle to expose the appalling working conditions in the meatpacking industry. His description of diseased, rotten, and contaminated meat shocked the public and led to new federal food safety laws. Before the turn of the 20th century, a major reform movement had emerged in the United States. Known as progressives, the reformers were reacting to problems caused by the rapid growth of factories and cities. Progressives at first concentrated on improving the lives of those living in slums and in getting rid of corruption in government. By the beginning of the new century, progressives had started to attack huge corporations like Standard Oil, U.S. Steel, and the Armour meat-packing company for their unjust practices. The progressives revealed how these companies eliminated competition, set high prices, and treated workers as "wage slaves." The progressives differed, however, on how best to control these big businesses. Some progressives wanted to break up the large corporations with anti-monopoly laws. Others thought state or federal government regulation would be more effective. A growing minority argued in favor of socialism, the public ownership of industries. The owners of the large industries dismissed all these proposals: They demanded that they be left alone to run their businesses as they saw fit. See Constitutional Rights Foundation, Bill of Rights in Action, 'Upton Sinclair's the Jungle: Muckraking the Meat-Packing Industry, ' Fall 2008 (Volume 24, No. 1) , http://www.crfusa.org/bill-of-rights-in-action/bria-24-1-b-upton-sinclairs-the-jungle-muckraking-the-meatpacking-industry.html (visited on April 28, 2018 was due to the uncertainty which of these two acts should be passed first, so they did not refer to each other. Moreover, it can be found, that there is a certain unsureness on the dogmatic position of the consumer protection in relation to Antitrust Act.
As is the case with the consumer protection law, the business competition law can also be said to be rather late to develop in a country whose economic progress had been hailed as one of the 'Asian Tigers'. 3 Developing and Transitional States, Routledge, New York, 2007, pp. 313-314. 3 The term 'Asian Tiger' is commonly used by writers who see optimism in the economic progress of Asian countries. Indonesia was included in this group of countries, although later in 1997-1998, Indonesia experienced the height of the economic crisis. About this see: J.C. Davis & J.G. Gonzalez, Scholarly Journal Articles about the Asian Tiger Economies: Authors, Journals and Research Fields, 1986 -2001 , Vol. 17 No. 2, Asian-Pacific Economic Literature, 2003 Act 5/1999, the rights of consumers are regulated and on the other hand also about the obligations of business actors when dealing with consumers. Among these obligations, there are arrangements regarding the right of consumers to obtain correct and non-misleading information. However, there is still no clear demarcation between the business competition law (which is rather market related) and the consumer protection law (which is mostly part of the contractual obligations of business actors with the systematic connection between consumer protection and competitor protection: In fact, business competition is basically a competition to dominate the market by getting as many consumers as possible. On the other hand, one of the most important aspects of the protection of consumers is the protection against market conditions which enable misleading business activities to consumers or which otherwise harm the ability of consumers to decide free between competing offers in the market. Consumer protection law consequently has also a strong-and originally-business competition law dimension, which is rather referring to the market function of the consumer than to the contractual-individual-interest of the consumer. 6
If at least this market relevant part of the consumer protection law codified in Law No. 8/1999 is systematically acknowledged as part of the business competition law, then the Indonesian legislators will have to define the term `consumer` more exact than it is done in the recent law. If the legislators accept that certain case groups of consumer protection are not primary individual contractual interest protection, then it must be decided about a certain reference consumer. If reference consumer is the weakest consumer, we would have a rather protective social welfare concept. However, this concept may not be adequate to protect a workable competition. The purpose of the business competition law and of its consumer protecting part should be clearer defined than it is recently the case in point in order to understand the connection and the differences between market protection and social protection of consumers. Defining the goals of protection in various legislative areas may lead to different reference consumer definitions.
So first of all, an important task for the legal discussion in Indonesia would be to define the purpose of the unfair competition law and in special view of the does not yet give clear answers to those basic questions. It does not separate between individual interests of consumers in an equilibrated contractual fulfilment (i.e. to get a product without material defects) and a social interest in undistorted decisions by the collective of consumers in the market. The neglect of these questions indicates there may be something wrong with the legislative concept of consumer protection in Indonesia.
Of course, there are various factors which can be identified as reasons for this. One fundamental factor which is important to point out may be the absence of systematically founded consumer protection concepts which are developed within a scientific discussion on the purposes of consumer protection law and on the integration of the consumer protection law into the general system of business competition law.
The Indonesian government is in a dilemmatic position in contributing to the enforcement of consumer rights: On the one hand there are as many as 250 million inhabitants who must be effectively protected as consumers and there is an economically important and steadily growing market area. On the other hand, the education level of the Indonesian citizens is not equally developed within Indonesia and the knowledge on consumers rights but equally the trust in the legal enforcement of the consumer protection law is in total relatively low. 7
Therefore, awareness of the importance of protecting consumer rights is weak among the rather bad informed people and just starting to grow in the part of the Indonesian population which lives in big cities with broad access to modern media. The National Consumer Protection Agency (Badan Perlindungan Konsumen Nasional, BPKN) in Jakarta has not the power to effectively investigate and fine infringements of the Consumer Protection Act 8/1999, as it has only the task to Weak coordination also occurs between the Supreme Court and BPSK regarding the authority to adjudicate cases of consumer disputes in credit agreements. The Supreme Court has several decisions that blame BPSK for expanding its authority to deal with consumer disputes due to the agreement on motor vehicle financing. The Supreme Court believes that this authority is under the general court, not under BPSK.
Consumer Protection Knowledge
Consumers often find that they are not able to choose properly between offers in the market because they do not have sufficient knowledge of a particular product. In the age of information scattered in cyberspace, there is still no guarantee that the information will make consumers more well-informed or that the relevant information reaches the consumers. Apart of a certain `information overload`, as the filtering of useful information from the vast amount of real and also fake information (i.e. in forums and blogs by influencers) needs a rather sophisticated consumer, commercial information is often misleading and unethical because in the reality of the Indonesian market are no sufficient instruments available to monitor the distribution of consumer relevant information. Article 17 paragraph (1) letter f in conjunction with Article 62 paragraph (2) of Law No.
8/1999 prohibit advertising which violates the advertising code of ethics, and violating those legal provisions, can be fined with criminal sanctions of IDR 500 million and/or imprisonment for a maximum of two years. 9 Unfortunately, there have never been consumers who fight for their rights to court by utilising these articles.
The practical experiences in Indonesia show that law enforcement in the field of consumer protection has not made much progress since the Consumer Protection Act came into effect. Institutions in the field of consumer protection do exist, but their existence does not support the strengthening of consumer rights. In fact, several court decisions have granted consumer claims, but their impact is not significant because these decisions are unable to change the behaviour of business actors in respecting consumer rights. 10 On the other hand, it is acknowledged that the courage of consumers to fight for their rights is very weak, partly because of the perception that the court is one of the most corrupt institutions in Indonesia. 11
Each judge's decision only has a casuistic effect. Business actors consider that the verdicts punished them only apply to the related parties in the cases only. 9 Article 17 paragraph (1) letter f of Law No. 8/1999 states that advertising business actors are prohibited from producing advertisements that violate ethics and/or statutory regulations regarding advertising. This article is connected with Article 62 paragraph (2) which states that business actors who violate Article 17 paragraph (1) letter f can be sentenced to a maximum of two years in prison and a maximum fine of 500 million rupiah. Imposition of criminal sanctions for ethical violations is something of a breakthrough in this UUPK, even though eventually it is widely recognized as a formulation error.
10
For example, the Decision Number 659 K/Pdt.Sus/2012 has sentenced Nissan Motor Indonesia because this company advertised and sold a fuel-efficient car to a consumer, but later the advertisement proved to be incompatible with reality.
11
One non-governmental organization called Indonesia Corruption Watch (ICW) routinely reports corrupt behavior from judicial organizers in Indonesia. See the 2016 report via the link: http://news.metrotvnews.com/read/2016/02/21/487706/modus-korupsi-di-lembagaperadilan-mulai-dari-suap-hakim-hingga-menjadi-broker (visited 12/20/2018) Therefore, business actors who have been convicted to pay compensation to consumers, still maintain these inappropriate behaviours. They consider this to be safe by only paying to consumers as requested by the court, but they continue to continue the violation until later there are other consumers who sue them. 12 In the legal tradition in Indonesia, the decision of the previous judge is not binding on the judges who later to deal with similar lawsuits. The justice system in Indonesia does not recognise binding precedents, but only persuasive precedents.
This condition has resulted in the consumer movement not achieving much progress in Indonesia, although there are few non-governmental organisations that have championed consumer rights since the 1970s, long before the Consumer Protection Act was enacted. In addition to internal factors of consumers, there are also external matters that cause consumer protection in Indonesia to be unable to move forward quickly.
Experience has proven that the consumer movement plays an important role in the growth of consumer attitudes to positively dare to fight for their rights.
As currently used in the field of the psychology, the term `attitude` refers to a hypothetical construct, a predisposition to evaluate some object in a favourable or unfavourable manner. 13 So, attitude is the willingness to respond to a thing. The attitude of the consumer, thus, indicates the consumer's willingness to react in relation to his rights. According to Triandis, attitude is influenced by three components, namely: (1) cognitive component, i.e. one's knowledge of an object;
(2) the affection component, i.e. the emotional connection to an object that can be perceived as favourable or unfavourable, resulting in positive or negative feelings 12 An interesting example is the decision of the parking case. The Supreme Court said the parking manager was responsible for the vehicle being deposited by consumers. The parking manager has argued that the parking agreement does not constitute an agreement for the storage of goods, but an agreement to lease parking lots. These decisions should make parking managers no longer write parking agreements to lease parking lots, but in reality they continue to do so without being affected by the court decisions. there is surely a tendency that such consumers will be more courageous to fight for their rights compared with consumers living in weak social and economic status. Higher economic and/or social status lead to a higher status of education, as higher education usually is an expensive good in developing countries, and therefore to a stronger ability to handle information. Those determinants are significant especially for the current situation of the consumers in Indonesia as different levels of higher education as a privilege of higher social statutes separate the consumer groups in the respective parts of the society.
One of the consumer rights to be respected is the right to be informed. 15 However, the question of the adequacy and accuracy of ´information received by the consumers is a fundamental subject to scrutiny because most of the manipulation of consumer rights begins here. As the consumer is typically the weakest party in the B2C-relationship, it cannot be the consumer himself who is required to protect himself from manipulation by wrong, misleading or incomplete information or by aggressive marketing practices. The right of the consumer to be informed and therefore his sovereignty in the market must be protected and maintained by the law. On the other hand, there is the responsibility of the business actors to respect and support this consumer sovereignty. The business actor must provide information -maybe even in cases in which this actors` interest and the public interest in the functioning of the market form a triangular interdependent relationship, which is the basis of the 'social-functional consumer protection' concept being focused by this study.
If the social and economic status of consumers determines which attitudes and actions are generated by the consumer, then there cannot be a uniform reaction to the same information by all consumers. Any information provider will find it difficult to serve so many consumers of various social and economic statuses. For that reason, there would be the same standard of information presented to all consumers apart of certain cases in which traders address certain determined consumer groups. The standard in question is the degree of consumer knowledge in general, with average social and economic status, which is not too high, but also not too low. This notion of social and economic status also applies to educational levels, which means nor the particularly clever consumers, nor vice versa the particularly ignorant consumers can be the general standard.
The consumer situation within the Indonesian market can be described as Advertisement content should have its own gradation depending on the type of the product offered. If a product has a profound impact on health, for example, the information conveyed should be more detailed, but still presented in a standard of language that is understood by even rather lower educated consumers. Medical terms should not be intentionally used to deceive consumers into believing in product efficacy without being critical enough. Here also we may find, that an Indonesian normative reference consumer concept as a reception from the European Union Consumer Protection approach may have to be modified for the sake of the protection of weaker and lower aware consumers given the social damage misinformation in certain product areas (pharmaceutical products, food) may cause. In such areas by no means it can be adequate to set a reference consumer orientating towards the average urban consumer in Indonesia.
The Approach of Social-functional Consumer Protection
The concept of social consumer protection is not easy to realise as there are other parties whose interests must be taken into account, namely the business actors and the public referring to the social function of competition. Any business actor can be a partner as well as an opponent of each other. Business actors are not simply dealing with consumers, but they also compete with other business actors. The way these business actors treat their business competitors, directly or indirectly affect the protection of consumer rights. In this point of view, there is at least -if not even a unity -a strong connection between consumer protection law and unfair (business] competition law. This connection is marking the part of the 19 Id., III.1.2.3 point c. It is stated that in principle the word halal is not to be advertised. The use of the word "halal" in food advertising can only be displayed as a food label that includes a logo halal for products already obtained an official certificate from the Indonesian Ulema Council or institution authorized. Systematically there is a separation between two categories of consumer protection: On the one hand there is a competition protecting consumer law, on the other hand there is a personal interest protecting consumer law. In the law of the EU the consumer protection is understood in a 'dualistic' sense: Several consumers. Art. 8 shows that the Act may also aiming at the product safety as it is already forbidding to produce certain goods, including the duty to pull violating products from the circulation. Art. 19 contains the obligation of entrepreneurs to compensate consumers for damages arisen from the use of goods or services, which corresponds with a typical individual consumer right.
Those provisions are protecting the consumer in his purely individual interest. The consumer has an `equivalence interest` in getting an adequate product for his payment. In certain situations, however, the relation between trader and consumer is not well equilibrated. In off-premises contracts the consumer could be surprised, molested or even threatened and he therefore may conclude the contract without enough consideration. In the situation of a distance contract as in online purchases the consumer cannot hold the product in the hand before buying it. He cannot evaluate the quality and the haptic of the product. On the other hand, the online trader has the advantage of lower trading costs compared to the traditional offline trade. This corresponds with the privilege of the consumer to be able to give the product back without any reason as we find it in the EU Consumer Protection Law. 25 important rule is the right of the consumer to withdrawal from the contract within fourteen days after the contract having been concluded or after the consumer has received the goods ( § § 355 ff. BGB). The rules on Purchase of Consumer goods ( § 474 ff. BGB) contain an important rule of shifting the burden of proof: "If within six months after the date of the passing of the risk (that is the receiving of the product by the consumer) a material defect manifests, it is presumed that the thing was already defective when risk passed, unless this presumption is incompatible with the thing or of the defect." ( § 476 BGB). For the distance contracts as typical in the e-commerce the risk will not pass to the consumer before the product is not received by him. 24 In the German law this is not specifically part of the consumer protection law, because it is not a right exclusively of consumers but also of professional purchasers. 
Comparing this concept with the concept of the Indonesian Consumer Protection
Act we find, that in Indonesia there is no clear differentiation between a Consumer goods ( § 474 ff. BGB) contain an important rule of shifting the burden of proof: "If within six months after the date of the passing of the risk (that is the receiving of the product by the consumer) a material defect manifests, it is presumed that the thing was already defective when risk passed, unless this presumption is incompatible with the thing or of the defect." ( § 476 BGB). For the distance contracts as typical in the e-commerce the risk will not pass to the consumer before the product is not received by him. competition law consumer protection and a contractual law consumer protection.
The Act is mixing up both groups of rules, as we find the mentioned individually consumer protecting rules side by side with factually rather market orientated rules (Art. 9 -17 on misleading offers). In this context it is interesting that Art. 5
imposes duties also to the consumer, which are belonging rather to the contractual sphere.
The Theoretical Basis
To understand the function of the competition law related consumer protection it is necessary to take a look on the development of the unfair competition law from an individually protecting law for traders to a social motivated market regulation instrument. In the German law tradition, the unfair competition law in the beginning of its development in the early 20th century was not more than a part of the individual personality law of the trader. The idea in the liberalistic economic and law system in Germany in the beginning of the 20th century was, that business activities are nothing else than part of the free personality in the economic surrounding. It was part of the individual right of the trader to do business. Josef Kohler wrote in ´Der Unlautere Wettbewerb´ (tansl. The Unfair Competition) edited in 1914:
"The contemporary economy, which makes that the individual as an individual is a self-deciding bearer of production and traffic, must be defined through the personality right. After this the economy is in an individualistic way free, but in that way, that the personality must not be touched. Any economic activity of the one has to keep itself within the limits, that is required by the personality of the other. The Personality of anyone however demands that he is not harmed or suppressed by misleading indecent means. an infringement against objective norms of behaviour and therefore the protection of the competition as institution. 40
Characteristic Aspects
The first aspect which characterises the social function of the unfair competition law is a ´socialisation´ of the individual economic interests of the market actors and an `instrumentalisation` of their interests for protecting the undistorted competition in the market. 41 It means, that the market participantscompetitors on one side and consumers on the other side -are actually used as determining `functions` in the competitive process in the interests of the general public in a workable competition. As it is the goal of the Competition Law to make the competition effective there is a general interest in setting incentives to offer preferably good products and services in the market. Those incentives should ideally arise out of the competition process itself rather than by legislative regulation. As market success is a strong incentive to the vendors and as market success is caused by demand the consumer preferences in the market can be used.
Consumers are interested in good products, therefore they try to identify good products in the market. They are ´instrumentalised´ as ´performance identifiers´ in the market process. Seen in a collective sense the consumers choice is a function to set incentives to the suppliers. The consumers interest in getting favourable offers is here not just understood individually but it is understood functionally;
protection of consumer sovereignty in this sense is protection of the consumer in his function as a market `decider`. Only if the consumers have enough sovereignty to identify good offers in the market the right incentives to the vendors are set. It is therefore in a socialinstitutional interest to protect the competitors against unfair market behaviour which prevents them from making favourable offers in the market. The competitors protection is -same as the consumers protection -instrumentalised.
Consumer protection and competitor protection in the sense of the socialinstitutional concept of the Unfair Competition Caw cannot be regarded as legal purposes isolated from each other. To the contrary, they influence each other:
Consumer protection lies within the interest not only of the consumers and the public but also directly in the interest of the competitors as the undistorted consumers sovereignty is a condition for fair trade conditions in the market. Even if the European Union unfair competition law has recently implemented a certain dualism between consumer protection and competitors protection, 42 the conceptual connection between consumer protection and competitors' protection has not been changed. 43 As a second aspect it has to be stated that, as consumer protection is the direct and original purpose of the unfair competition law and not merely an indirect effect of the protection of the competition in the interest of the competitors. The Consumer protection has at least the same relevance like the protection of the business interests. In the situation of the contemporary consumer protecting European Union Unfair Competition Law there is not only equality but even a primacy of the consumer protection. 44 
Conclusion
Is the reception of the described concept of a social-institutional Unfair Competition Law and especially the concept of a social-institutional consumer protection an appropriate concept for a possible revision of the Indonesian Consumer Protection Code, bearing in mind the special social and economic situation in Indonesia? This should be sketched in three concluding theses. To complete the whole picture, however, it would be necessary to analyse the special framework conditions in Indonesia, additionally by support of empirical studies.
First: As the social and cultural situation within the Indonesian archipelago is very heterogenous, the concept of the reference consumer has to be at least adapted to the peculiar situation in Indonesia. The concept of an average reference consumer is basically useful and necessary in case of a reception of the which actually have the task of consumer information and consumer education based on Law No. 8/1999 are recently not able to fulfil this task due to organisational and budgetary reasons. This is recently not equivalent to the existing tendency within the Indonesian market to tolerate a lot of advertising practices which would rather not be tolerated in states with more homogeneous skilled consumers and also not with the lack of effective monitoring of consumer related market disturbances (see also third). With other words: the more the consumer information level in Indonesia is determined by rather uncritical and not sufficiently market experienced consumers, the more the defensive consumer protection would need to be strengthened radically.
Second: Due to the strong differences between the grades of education within the Indonesian population -especially between the urban population on the one hand and the rural population on the other hand -the protection level would be rather low in the sense that the Consumer Protection Law has to protect a rather weak ´average consumer´ in the sense of a reference consumer model adapted to the particular situation in Indonesia. This will change together with the development of the rural areas in Indonesia and the growing of the Indonesian middle class and if this is the case the reference consumer model would have to be adapted to the change of the social situation. The need for protection of weakest consumers is -as it is the case in homogeneous developed markets but even more in a market with a big amount of weakly informed and critical consumersespecially strong in product areas which bear health and social danger to consumers. Gaps in the consumer protection in those product areas cause special social risks to the society (i.e. health costs or impoverishment). Here in any case the weakest consumers should be protected, regardless of an adaption of the reference consumer method.
Third: As already stated under the first point, we still face a striking lack of consumer information in Indonesia, which has to be changed by the implementation an effective system of consumer protection as functional protection of competition. One of the first measurements in order to modernise and effectuate the consumer protection and the Unfair Competition Law in VeJ Volume 5 • Nomor 1 • 77
Indonesia is from our perspective not only the development of the consumer knowledge. We already see a relatively modern Act on Consumer Protection in the Indonesian law. However, no legal development of the Indonesian Consumer Protection Law will be effective if there is no effective monitoring of infringements of the consumers interest and no effective enforcement of the law. Necessary will be the decision by which instruments consumer protection in Indonesia should be monitored and enforced. In Indonesia seems to be a preference for an administrative way of consumer protection. 48 If this should remain the model for Indonesia in the future there must be implemented a stronger Consumer Protection Authority with more effective powers as it is for the time being.
Furthermore, Consumer Protection Associations need significantly more support by the state to be more effective in monitoring infringements.
